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The appellants, two attorneys and a law firm have
appeal ed froman order of the Bankruptcy Court inposing sanctions
upon them After careful consideration of the appellate record
and the briefs of the appellants and the Acting United States
Trustee, | conclude that the sanctions determ nation nust be
reversed

The appeal arises fromthe Chapter 13 bankruptcy case
of Niles and Angela Taylor. The Taylors’ home nortgage was held
by HSBC. HSBC (through its Col orado counsel) retained The Udren
Law Firmto represent the nortgagee’s interest in the bankruptcy
pr oceedi ng.

According to the facts set out in the Bankruptcy
Court’s opinion, on January 15, 2008, the appellant Lorraine
Doyl e, an attorney with the Udren firm filed a notion on behal f
of HSBC seeking relief fromthe automatic stay (the “Stay

Motion”). Bankruptcy Court Qpinion at 12-13. The information



for the Stay Mdtion canme froma conputer program known as
“NewTr ak,” which is used by nunmerous banks and nortgage
conpanies. The Stay Mdtion alleged that the Taylors had failed
to make required nortgage paynents. Counsel for the Taylors then
filed a “late, and it appears inaccurate, answer in which she
contended that Debtors had tendered the paynents identified and
they were returned by HSBC.” |d. at 13. The debtors’ counsel
also failed to respond to requests for admssions filed with the
Stay Motion. |[d. at 14.

It turned out that both subm ssions were incorrect: the
Tayl ors had been naki ng paynments since filing the Chapter 13
petition, although the paynents were late, and the anmount was
| ess than HSBC bel i eved was owed, because of a dispute over the
need for flood insurance. As the Taylors did not pay the flood
i nsurance prem uns, each paynent they made created an arrearage
that was taken out of the next nonth’ s paynment, although this was
not clear fromthe Stay Motion. 1d.  The confusion on both
sides continued, |eading to several postponed hearings as counsel
for the debtors filed an answer and counsel for HSBC undertook an
investigation. |[d. at 15.

At a hearing on May 1, 2008, David Fitzgi bbon, an
attorney with the Udren firm argued on behalf of HSBC that the
Stay Motion should be granted because the debtors failed to

respond to the requests for adm ssions; he acknow edged that he



had since |learned that | ate paynents had been nade and that the
debtors chall enged the flood insurance premum |d. at 16. The
Bankruptcy Court denied the Stay Mdtion, ordered the debtors to
stay current on the nortgage paynents and escrow the fl ood
i nsurance prem uns, and set a new hearing date. Counsel was al so
informed that although the Stay Mdtion was in questionabl e good
faith the court was “cutting thema break.”?!

At the next hearing, on June 5, 2008, the debtors’
counsel stated that she had requested but had not received a | oan
hi story. M. Fitzgi bbon represented that he had opened an

inquiry on the Newlrak systemto request a |oan history but had

At the May 1, 2008 hearing, the follow ng colloquy ensued:

The Court: "1l relist the proof of claim But I
really don't think it's going to benefit from an
evidentiary hearing. You need to get an accounting
fromyour client. They need to find out what's
happened to her paynents and whether there are other
paynents that they have | ost track of, and maybe you
can resolve it.

M. Fitzgibbon: I will do that, Your, Honor.

The Court: Okay? Now, | know you — you know, |'m not — |
understand the position of |ocal counsel to, you know — |
understand. But you can pass it up the line that | was not
pl eased with this notion for relief.

M. Fitzgi bbon: Thank you, Your Honor.

The Court: And — and — and so that they'd better act in
good faith because I"'mcutting thema break this tine.
Because | really find this notion to be in questionabl e good
faith.

Tr. May 1, 2008 at 45.



not received a response fromHSBC. He also inforned the
Bankruptcy Court that he could not sinply call the client, but
had to use the conputer system |1d. at 16-17.

On June 9, 2008, the Bankruptcy Court issued an order
finding that the hearings on May 1, 2008 and June 5, 2008 had
reveal ed certain questionable practices engaged in by attorneys
and agents of HSBC which "included pressing a relief notion on
adm ssions that were known to be untrue, and signing and filing
pl eadi ngs wi t hout know edge or inquiry regarding the matters pled
therein." Oder of June 9, 2008 at 1 n.1. The order also
determ ned that "during those hearings it was apparent that | ocal
counsel for HSBC had no know edge of the matters he was charged
to handl e nor any ability to comunicate with anyone who had such
know edge[.]" Id. (footnote omtted). The Bankruptcy Court
therefore directed various representatives of HSBC to appear for
a hearing, the purpose of which "is twofold: (1) to address the
(bjection to HSBC s claimand (2) to investigate the practices
enployed in this case by HSBC and its attorneys and agents and
consi der whet her sanctions should i ssue against HSBC, its
attorneys and agents.” 1d. at 3 n.5. Several days of hearings
foll owed, for which the Udren firm had separate counsel, as did
HSBC.

On April 15, 2009, the Bankruptcy Court issued its

opi ni on, inposing sanctions upon Ms. Doyle, M. Udren (the



principal of the Udren firm and the Udren firmitself. Although
t he Bankruptcy Court found that M. Fitzgi bbon commtted a Rule
9011 violation in "advocating the Stay Mtion on adm ssions he
knew to be then untrue,” Opinion at 51, he was not sancti oned,
because "1 believe these proceedi ngs have been very hard on this
young | awyer and while | ack of experience is not a defense to a
Rul e 9011 violation, | suspect that he has | earned all that he
needs to learn without protracting this unfortunate tine in his
nascent career." 1d. at 52. M. Doyl e was sanctioned because
she "failed to observe her duty to nmake reasonable inquiry of the
two docunents she signed."” 1d. at 50. M. Doyle was ordered to
take additional continuing | egal education courses in ethics.
M. Udren was sanctioned because he "sets the tone and
establishes [the firmis] culture,” including reliance on the
NewTrak system and failure to acknow edge errors in this case.
Id. The Bankruptcy Court ordered M. Udren to obtain training in
NewTrak and conduct a training session for all firm nmenbers.
Finally, the Bankruptcy Court sanctioned HSBC, directing it to
send a copy of the opinion to all firnms that represent it and
advising the firnms that directly contacting HSBC w Il not reflect
adversely on the firms performance. 1d. at 55. The order was
stayed pending this appeal.

The Bankruptcy Court inposed sanctions pursuant to

Federal Rule of Bankruptcy Procedure 9011, the counterpart of



Federal Rule of Cvil Procedure 11. The decision is revi ewd

under the abuse of discretion standard. Fell heiner, Eichen &

Braverman, P.C. v. Charter Techs., Inc., 57 F.3d 1215 (3d G

1995). After a careful review of the record, | amconstrained to
hold that it was an abuse of discretion for the Bankruptcy Court
to i nmpose sanctions on the appellants here.

The frustrations of the Bankruptcy Court are
under st andabl e; del ays caused by a | ack of accurate information
are unfair to debtors, to creditors, and to the courts. However,
| am persuaded that the sanctions were inappropriate in this
case, for two reasons: First, because the conduct of the
debtors’ counsel was at |east equally responsible for the
difficulties in resolving the status of the nortgage paynents,
and second, because the record | eaves the indelible inpression
that the appellants were sanctioned less for their specific
failings than for the Bankruptcy Court’s desire to “send a
message” regarding systemc problens in the litigation of
bankruptcy cases and the reliance on conputer databases in
nort gage di sputes.?

The actions of the debtors’ counsel materially

contributed to the difficulties in resolving the status of the

2 |n addition to the above reasons, | find that the
sanctions inposed on M. Udren hinself were an abuse of
discretion. M. Udren did not file or sign any paper or argue
any notion in the case.



Taylors’ nortgage. In an order relating to counsel fees, the
Bankruptcy Court held that the debtors’ counsel provided | egal
services that “were bel ow the | evel of conpetency required to
handl e this Chapter 13 case effectively.” Oder of April 15,
2009 (Docunent No. 195). Although the errors of the debtors’
counsel do not relieve the appellants of their duty to conply
with Rule 9011, they are relevant to a finding of sanctionable
conduct. Had the debtors’ counsel responded to the requests for
adm ssions, or submtted a tinely request for a conplete
accounting, the appellants woul d have been on notice of the
paynment disputes and the del ays may have been m nim zed or

avoi ded.

G ven the overall posture of this case, | cannot agree
that the conduct of the appellants was sanctionable in its own
right. As noted above, the Bankruptcy Court had determ ned at
the May 1, 2008 hearing that sanctions would not be inposed based
on the Stay Motion. Only M. Fitzgi bbon (who was not sanctioned)
appeared in court for the later hearing. After a close reading
of the transcript of the hearings, | am persuaded that the
Bankruptcy Court objected to general practices in bankruptcy
nort gage di sputes, rather than the specific conduct of the
appel lants. By way of exanple, the Bankruptcy Court stated in
t he hearings that:

| do not have any adverse views about M. Fitzgibbon.
You know, this is not about M. Fitzgibbon. This is



about when attorneys stand up in this Court and they’ ve

been asked to provide | oan histories and they can’t get

it. And it’s not just — if it was one young attorney

who was having a problemthat would be one thing. W

woul dn’t have done all this if it was one young

attorney who didn’t know that he could do this. But |

have attorneys that stand here week after week and

can’t get loan histories. |’ve just sat through an

hour and a half of this systemwhich is telling nme that

they should be able to get it not in thirty days, which

is the tine your attorneys always ask for, but they

shoul d be able to get it the next day.
N.T. Cct. 23, 2008 at 107-08 (enphasis added). There is nothing
in the record to support a finding that any of the other
attorneys referenced are fromthe Udren firm to the contrary,
the systemused by many law firns representi ng nany nortgage
hol ders in bankruptcy cases appears to be at fault. As the
Bankruptcy Court stated, “[t]he bottomline fromny perspective
is that | just want to know when a | awer stands up in court and
says, | want to continue this, |I can't get a docunent. | want to
know why. | want to be able to nove these cases.” N.T. Cct.
23, 2008 at 148.

Under st andabl y, sonething needs to be done when the
bankruptcy courts cannot obtain tinely and accurate infornmation.
According to the Bankruptcy Court’s opinion, the problem of
i naccurate nortgage paynent information is less likely to arise
in the United States Bankruptcy Court for the District of New
Jersey because the local rules of that court require that the
client certify the truth and accuracy of the avernents. Opinion

at n.21. darity in the rules would benefit all counsel and

8



litigants.

The sanctions inposed in this case were an abuse of
di scretion, as the Bankruptcy Court already had determ ned that
the Stay Mdtion did not nerit sanctions, and M. Fitzgibbon's
failure to obtain the accounting (the only event after the denial
of the Stay Mdtion) was an insufficient basis for the inposition
of sanctions against the appellants.?

The sanctions order therefore will be reversed.

Al t hough HSBC di d not appeal the sanctions order, because | have
concl uded that the sanctions against the appellants cannot stand,
the order as to HSBC — directing it to send copies of the
Bankruptcy Court’s opinion to all the attorneys it has retained —
is inextricably intertwwned wth the sanctions against the
appel l ants and nust be reversed as well.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.

M. Udren testified that M. Fitzgi bbon could have, and was
trained to, approach one of the other attorneys in the firmfor
assistance in obtaining the required information, but that M.
Fitzgi bbon did not do so. NT. Cct. 23, 2008 at 106.
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ORDER
AND NOW this 18'" day of February 2010, it is hereby
ORDERED:
That the Order of Bankruptcy Judge Di ane Wi ss Si gnund
dated April 15, 2009, inposing sanctions, is REVERSED for the

reasons stated in the acconpanyi ng nmenorandum
BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.
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